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Where m a t e r i a l  changes occur  a f t e r  i s s u a n c e  
of s o l i c i t a t i o n  f o r  l ea seho ld  i n t e r e s t  i n  
r e a l  p r o p e r t y ,  agency i s  r equ i r ed  t o  i s sue  
w r i t t e n  amendments t o  s o l i c i t a t i o n  so t h a t  
off5rDrs a r e  p rope r ly  apprised of these 
chanaes.  

I.€. L e v i c k  and A s s a c i a t e s  p r o t e s t s  t h e  award 
of a l e a s e  t o  the  G r e a t e r  E r i e  Economic Development 
Corporat ion (GEEDC) pursuant  t o  s o l i c i t a t i o n  for o f f e r s  
(SFO) Y o .  Y?$ 8 3 2 2 2 ,  i s sued  by the  Genera l  Serv ices  
Adminis t ra t ion  ( G S A ) .  The SFO r eques t ed  o f f e r s  for 
5 , 8 9 5  n o t  usable  square  f e e t  o f  o f f i c e  s p a c e  i n  E r i e ,  
Pennsylvania ,  t o  h o u s e  t h e  S o c i a l  S e c u r i t y  Adminis t ra -  
t i o n  f o r  a 10-year term, c a n c e l l a b l e  a f t e r  t h e  5 t h  yea r .  
I n  i t s  p r o t e s t ,  f i l e d  a f t e r  t he  award of t h e  l e a s e  t o  
G E E D C ,  Levick contends t h a t  GSA e r r o n e o u s l y  c a l c u l a t e d  
the  comDeting p r i c e  p roposa l s  t h a t  were s u b m i t t e d  and 
t h e r e f o r e  improperly awarded t h e  l e a s e  t o  o t h e r  than t h e  
low o f f e r o r ,  Levick. For the  r easons  t h a t  f o l l o w ,  w e  f i n d  
t h a t  G S A  f a i l e d  t o  f o l l o w  proper  n e q o t i a t i o n  p rocedures  i n  
awarding the  l e a s e .  

The s o l i c i t a t i o n ,  i n  paragraph D2 e n t i t l e d  "NEGOTIA- 
T I O N  AND DETERMINFTION OF LOW OFFEROR,"  p rov ided  a s  fo l -  
lows: 

" T r i c e  e v a l u a t i o n  will be made on t h e  b a s i s  
of t h e  annual pe r  square  f o o t  c o s t  . . . 
p l u s  t he  annual ized c o s t  of any items 
s p e c i f i e d  i n  t h e s e  s p e c i f i c a t i o n s  w h i c h  a r e  
not included i n  the  r e n t a l .  . . . W 

Four o f f e r s  were rece ived  i n  r e sponse  t o  t h e  s o l i c i -  
t a t i o n .  One was  from t h e  c u r r e n t  l e s s o r ,  Levick.  A f t e r  
p re l imina ry  e v a l u a t i o n  of t he  o f f e r s ,  GSA o r a l l y  conducted 
n e g o t i a t i o n s ,  m o s t l y  by te lephone ,  over t h e  course of 
s e v e r a l  months w i t h  t he  o f f e r o r s .  I n  e v a l u a t i n g  L e v i c k ' s  
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p r o p o s a l  a f t e r  r e c e i p t  of b e s t  a n d  f i n a l  o f f e r s ,  t h e  
c o n t r a c t i n g  o f f i c e r  a d d e d  S . 4 7  per  s q u a r e  f o o t  t o  t h e  
e v a l n a t e d  y e a r l y  c o s t  t o  r e f l e c t  s e v e r a l  items of cos t  for 
a "new l a y o u t "  w h i c h  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  

r e s u l k s d  i n  a n  e v a l u a t e d  c o s t  o f  S 8 . 1 8  a s  compared to  

_,_.- _ _ , .  L u , . - r = . . u - . L . - A y f  ..:.-,-. t h e  l 2 a s e  -3 CEET::. 

.- '1 .:..+.. .* '~,~~re'~n.o-t'..inc.Tlidea :ei.n-'.Lev.fck., 3 'o.ffe'r'ea' '.re'rit'al"; - TFiis ..- .-n -. C..  ..e . .. 
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i s v i c k  c 3 n t e s t s  t h e  v a l i d i t y  of t h e  e v a l u a t i o n  a n d ,  
s p e c i f i c a l l y ,  q u e s t i o n s  t h e  p r o p r i e t y  of t h e  added cos t  
f a c t o r s .  T h e  f o l l o w i n g  upward  a d j u s t m e n t s  were made to  
L e v i c k ' s  o f f e r  by GSA: 

T s r t i t i o n s  

A .  Sernove 2C)OLF [ l i n e a r  f e e t )  
x $ 1 2 . 0 0  S 2 , 4 0 0  

B .  I n s t a l l  293LF x $ 3 5 . 0 0  10 ,255  

F l e c t r i c a l  o u t l e t s  ( 3 9  x S 6 0 . 0 0 )  2 p 340 

T e l e p h o n e  o u t l e t s  ( 5 9  x $ 6 0 . 0 0 )  3 540 

A i r  C o n d i t i o n i n g  A l t e r a t i o n s ;  
R e l o c a t e  D u c t w o r k  

I n s t a l l  window i n  Y a n a g e r  a n d  
A s s i s t a n t  M a n a g e r  o f f i c e s  

I n s t a l l  o f f i c e  d o o r  a n d  h a r d w a r e  
( 8  x S 3 5 0 . 0 0 )  

Fielocate e l e c t r i c a l  s w i t c h e s  
( 8  x $ 5 0 . 0 0 )  

1,400 

640 

2,800 

4 0 0  

X i t h  e s t i m a t e d  o v e r h e a d  a n d  p r o f i t ,  t h e s e  i tems i n c r e a s e  
L e v i z k ' s  s q u a r e  f o o t  c o s t s  a b o v e  t h o s e  o f  t h e  awardee.  

G S A  a r g u e s  t h a t  t h e s e  a d d e d  cos t  f a c t o r s  w e r e  p r o p e r l y  
a p p l i e d  s i n c e  L e v i c k ' s  o f f e r  f a i l e d  to  i n c l u d e  r e l o c a t i o n  
e x p e n s e s  f o r  t h e  r e q u i r e d  n e w  l a y o u t .  F i r s t ,  GSA n o t e s  
t h a t  t h e  s o l i c i t a t i o n ' s  s p e c i f i c a t i o n s  r e q u i r e d  t h a t  t h e  
l e s s o r  c o n s t r u c t  2 9 3  l i n e a r  f e e t  o f  p a r t i t i o n s ,  b g t  t h a t  
Levic: . : 's  b e s t  a n d  f i n a l  o f f e r  ( - i n  l e t t e r  f o r m )  f a i l e d  t o  
m e n t i o n  i n s t a l l a t i o n  o f  p a r t i t i o n s .  O n l y  o n  F e b r u a r y  3 ,  
a f t e r  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  b e s t  a n d  f i n a l  
o f f e r s f  d i d  L e v i c k  s e n d  a t e l e g r a r n  t o  t h e  c o n t r a c t i n g  
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officer in which the firm requested that GSA "please add on 
to my offer . . . the removal or addition of any partitions 
needed." Second, GSA states that during negotiations, 

- 6e'*;kIocated, a6d' Lev'ick''kespon8ed "at the-'time by refcu'sixg 
t 3  reiscat? the offices fron their existing locations. GSA -~ e._;t t';at 7.5 - -  -'- .I fi.-)21:;- 7.n; _ -  - - -  , . -  l L h  3 - 5 3  did not address in its 
D r C  L ~ ? r  :<,e s ~ i i ~ r  relo=zki~z ?x?enses EDr which costs were 
added to Levick's evaluated price. 

Levick was orally informed that the proposed offices had to .-.-. . -*. .-- . .A. r .*. 

Levick argues that its current premises already con- 
tain all reuuired telephone and electrical outlets and 
that since i t  offered to provide "utilities, heat, 
electricity, air conditioning per specs on same,'' the 
zir ccrditioninu alterations and t'?e relocation of 
electrical switches in faet were included in its offer. 
Levick also argues that i t  was never adeauately informed of 
the " n e w  layout'' requirements by GSA during negotiations. 
Specifically, Leviek, the incumbent lessor, already had an 
office layout in place in its premises which included 
partitions, air conditioning and electrical and telephone 
outlets, and argues that i t  was nevsr informed of new 
layout requirements. 

L5vick's best and final offer lists several items 
that i t  promised to provide under the lease, including 
carpeting, new door entrances, utilities, painting, and 
drapes, but Levick's offer did not address relocation 
costs at all. Thus, we find that Levick's offer did not 
unequivocally offer to provide G S A ' s  requirements, as 
explained by GSA in its agency report. 

Generally, where an offeror is orally informed of an 
agency's requirement during negotiations, notwithstanding 
its absence in the solicitation, the offeror is on notice 
of the requirement. Centennial Computer Products, Inc., 
8-212979, Sept. 17, 1984, 84-2 C . P . D .  tl 295. However, it 
is also rudimentary that an oral change or modification 
to a solicitation should usually be followed by a writ- 
ten amendment verifying the oral advice given. - See 
Informatics, Inc., et al., 56 Comp. Gen. 388 (1977), 
77-1 C.P.D. 152. Further, we have held that an agency's 
failure to issue a written amendment confirming prior oral 
advice given to offerors constitutes a prejudicial pro- 
cedural defect where an offeror denies having been orally 
advised of the agency's changed' reauirements. - Id.; Porta- 
Fab Corporation, B-213356, May 7, 1984, 84-1 C.P.D. TI 511. 
Here, we find thet G S A ' s  failure to apprise Levick in 
writing of its changed requirements caused the offeror 
not to include the items in its offer. 
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The n e w  l a y o u t  r e q u i r e m e n t  and i t s  a s s o c i a t e d  i tems 
were n o t  a p a r t  of t h e  i n i t i a l  SFO. S p e c i f i c a l l y ,  t he re  
was n o t h i n g  i n  t h e  SCO t o  i n d i c a t e  t h a t  t h e  incumbent  
l e s s a r  w a s  n o t  i n  c o n p l i a n c e  w i t h  its term.  R a t h e r ,  GSA,  

c o n t i n u o a s l y  a n d  D r a l l y  made mater131 changes  c o n c e r n i n g  
its r ~ ~ ~ j r ~ ~ e ? t s ,  n c ~ e ~ i ~ l l ~ . '  !,:it\? roz:.-c! t 3  t + e  i n c c T b e n t  
1 . _ - i . d . .  a c c . , y l  2 i ,>,-=.-: . L _ .  L c . 2 -  - - - .  "h:e r e , - s r d  i s  r s > l e : &  wit?. ;nern.sranda of 
o r a l  messages  o s t e n s i b l y  conveyed to t h e  p r o t e s t e r  
c o n c e r 2 i n s  ~ 5 e  c362se3  r e q u i r e m e n t s  d 2 r i n g  t h e  s e v e r a l  
months t h a t  t h i s  p rocurement  was i n  p r o g r e s s ,  a n d  GSA 
r e l i e d  solely on s u c h  o r a l  communicat ions t o  make known i t s  
changed r e q u i r e m e n t s .  I n  o u r  v i e w ,  i t  b a s i c a l l y  was t h i s  
p rocuremen t  approach  t h a t  caused  t h e  c o n f u s i o n  s u r r o u n d i n g  
e x s c t l y  ;.'kat ~ e v l c k  !-12d t o  c f f e r  a n d  z c t a a l l y  z : f fere=i .  

_,_. ,. .. . .I . . , -bar ng... .man;t .n .@ q'o.t is.t on , tifri .yw .-D..i'e Cgh e+x . a sw.i .,- < , - . . . . I #  -. i . u--. . . - 

The b e n e f i t s  t o  be d e r i v e d  f r D m  i s s u a n c e  of w r i t t e n  
amendments a r e  e v i d e n t .  W r i t t e n  arnendments a s s u r e  agency  
F rDcurenen t  3 f f i c i z l s  t h a t  n o t i c e  of  311 a s p e c t s  o f  any 
m a t e r i a l  changes  i s  i n  f a c t  communicated t o  a l l  compet ing  

i t i s m  i s  t h e r e b y  e l i m i n a t e d  or  r e d u c e d .  Also,  t h e  w r i t t e n  
arnendxent and acknowle3gment of i t s  r e c e i p t  p r o v i d e  a f i r m  
b a s i s  for reviewino;  a n d  j u s t i f y i n g  a c h a l l e n g e d  p rocuremen t  
a c t i o n .  F i n a l l y ,  t h e  government  i s  a s s u r e d  t h a t  t h e  
r e s u l t i n g  c o n t r a c t  ernbodies t h e  new changed terms, r a t h e r  
t han  t h e  o l d  t e rms .  - See  4 9  Comp. Gen. 1 5 6 ,  1 5 2  ( 1 9 6 9 ) :  
C h r y s l e r  Motors  Cor? . ,  8-186600, S e p t .  2 9 ,  1 9 7 6 ,  76-2 
C . P . D .  qI 2 9 4 .  

. ~ f f e r o r s .  T h e  p o s s i b i l i t y  of c b a r q e s  of f r a u d  o r  f a v o r -  

S i n c e  t h e  inadeauacy  of L e v i c k ' s  o f f e r  c a n ,  i n  o u r  
v i e w ,  5 e  a s c r i b e d  t o  G S A ' s  f a i l u r e  t o  make t i m e l y  and 
p r e c i s e  w r i t t e n  amendments t3  i t s  s o l i c i t a t i o n ,  we s u s t a i n  
t h e  p r o t e s t .  I n  t h i s  r e g a r d ,  G S A  i n f o r m a l l y  r e q u e s t e d  t h a t  
o u r  O f f i c e  r e v i e w  t h i s  p r o t e s t  d e s p i t e  t h e  f a c t  t h a t  w e  
canno t  recommend r e m e d i a l  a c t i o n  b e c a u s e  t h e  l e a s e  h a s  
a l r e a d y  been awarded t o  G E E D C  and d o e s  n o t  c o n t a i n  a 
t e r m i n a t i o n  f o r  c ~ n v e n i e n c e  c l a u s e .  N e v e r t h e l e s s ,  by 
s e p a r a t e  l e t t e r  we a r e  recommending t=, t h e  A c t i n g  
A d m i n i s t r a t o r  of  G e n e r a l  S e r v i c e s  t h a t  a c t i o n  b e  t a k e n  to  
p r e v e n t  a r e c u r r e n c e  of  t h i s  p rocurement  d e f i c i e n c y .  

kiFG CornptrDller  G e n e r a l  

of t h e  Un i t ed  S t a t e s  
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